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STATE ADMINISTRATIVE TRIBUNAL (CONFERRAL OF JURISDICTION) AMENDMENT AND 
REPEAL BILL 2003 

Consideration in Detail 
Resumed from an earlier stage of the sitting. 
Debate was interrupted after new clauses 730 and 731 had been agreed to. 
Clauses 730 and 731 put and passed. 
Clause 732:  Sections 12C to 12H inserted -  
Mr J.A. McGINTY:  I move -  

Page 317, line 5 - To delete “12C” and substitute “12BA”. 
This amendment is a follow on from the discussions we had prior to question time.  It relates to the powers that 
can be exercised by the Medical Board of Western Australia with regard to a medical practitioner.  It deals also 
with the interaction between the State Administrative Tribunal and the Medical Board under the arrangements 
that I described earlier.   
Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 317, after line 7 - To insert the following -  

12BA. Interim constraint on practice 
(1) If the Board is of the opinion that an activity of a medical practitioner, not 

being a body corporate, involves or will involve a risk of imminent injury or 
harm to the physical or mental health of any person, the Board may, without 
further inquiry, order that for a period of not more than 30 days specified in 
the order - 

(a) either generally or in relation to particular circumstances or services 
as specified in the order, the medical practitioner is not to practise 
medicine; 

(b) the medical practitioner is not to practise medicine except on any 
conditions and restrictions specified in the order; 

(c) the medical practitioner is prohibited from carrying on an activity; 
or 

(d) the medical practitioner is subject to any combination of the 
restrictions that could be imposed under paragraphs (a), (b), or (c). 

(2) An order under subsection (1) has no effect until it is given personally to the 
medical practitioner. 

(3) The order has to - 
(a) state the Board’s opinion that is the basis for the order; 
(b) specify the activity that in the Board’s opinion involves or will 

involve the risk and the matters that give or will give rise to the 
risk; and 

(c) advise the medical practitioner against whom the order is made of 
the right given by subsection (5) to apply to the State 
Administrative Tribunal for a review of the order. 

(4) The Board may, by a further order given to the medical practitioner, revoke 
or vary an order under subsection (1) at any time before making an 
allegation to the State Administrative Tribunal under section 12BB. 

(5) The person against whom an order is made under subsection (1) may apply 
to the State Administrative Tribunal for a review of the order. 

12BB. Allegation to be made 
(1) Within a period of 14 days after the day on which the Board makes an order 

under section 12BA(1), the Board is required to - 
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(a) make an allegation to the State Administrative Tribunal of the 
matter because of which the order was made; or 

(b) revoke the order under section 12BA(4). 

(2) Upon an allegation made under subsection (1) the State Administrative 
Tribunal may - 

(a) make any order that it could make if an application had been for a 
review of the order under section 12BA(1); and 

(b) make an order under section 13(3a). 

12BC. Power to make interim constraint additional to other powers 
The Board may deal under sections 12BA and 12BB with a matter even if -  

(a) the Board is already dealing with the matter under another provision of this 
Act; or 

(b) a complaint about the matter, or a matter involving substantially the same 
elements, has been made under the Health Services (Conciliation and 
Review) Act 1995 or is being treated as a complaint that was made under that 
Act. 

Mr M.F. BOARD:  These proposed new sections will give the board a new power to place an interim constraint 
on practice.  We have no problem with the proposed new sections.  They deal with a number of concerns that 
have been raised by both the community and the board.  They provide that if the board places an interim 
constraint on practice it is required, within 14 days after the day on which it makes such an order, to bring the 
matter before the State Administrative Tribunal.  What will be the mechanism for appeal for a medical 
practitioner if the board places such a constraint on practice?  

Mr J.A. McGINTY:  The member for Murdoch is referring to the making of an interim order; in other words, to 
put it in simple terms, when the Medical Board believes that urgent action is required and acts to suspend the 
right of a medical practitioner to practise or issues an interim constraint on practice notice.  It then goes on to 
provide, in proposed section (9ba) at page 325, that if the board makes an order under subsection (9b) - an 
“interim order” - it is required to refer the making of the order to the State Administrative Tribunal within 14 
days after the order is made.  The intention is to stop the board from continually making interim orders but also 
ensure that there is a power to act urgently if required.  However, the matter must be referred to the State 
Administrative Tribunal.  Proposed subsection (9bb) at page 326 provides that a person against whom an interim 
order is made may apply to the State Administrative Tribunal for a review of the interim order.  Therefore, there 
are two ways by which a matter can get to the tribunal.   

Mr M.F. BOARD:  If the board is required to refer the matter to the State Administrative Tribunal within 14 
days, will that provide an opportunity for a medical practitioner to ask SAT to review the interim order 
immediately even though SAT has not conducted any inquiry of its own?  

Mr J.A. McGINTY:  Yes.  It is similar to an injunction. 

Amendment put and passed.   
Mr J.A. McGINTY:  I move - 

 Page 321, line 8 - To delete “,”. 

 Page 322, line 5 - To insert after “premises” the words “to do so”. 
These amendments are of a housekeeping nature. 
Amendments put and passed.  
Clause, as amended, put and passed.   
Clause 733:  Section 13 amended -    
Mr J.A. McGINTY: I move - 

Page 322, after line 31 - To insert the following -  

(3) After section 13(2) the following subsections are inserted -  

(2a) Instead of making an allegation to the State Administrative Tribunal, if the 
Board is of the opinion that the nature of the matter might not warrant a 
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proceeding before the Tribunal it may send the matter, and any material or 
report relating to the matter, to the professional standards committee. 

(2b) Sending a matter to the professional standards committee under 
subsection (2a) does not prevent the Board from making an allegation about 
it to the State Administrative Tribunal if the committee advises the Board to 
do so. 

These proposed subclauses create the summary jurisdiction and enable the Medical Board to deal with lesser 
disciplinary matters.  

Amendment put and passed. 
Mr J.A. McGINTY:  I move - 

 Page 324, line 16 - To delete the full stop and substitute the following -  

and the following subsections are inserted instead -  

“ 

(5) If, under subsection (2a), the Board sends a matter to the professional 
standards committee, the committee may, if -  

(a) it has given the medical practitioner the option of having the matter 
dealt with before the State Administrative Tribunal and the medical 
practitioner has not chosen that option by notice in writing to the 
committee; and 

(b) it has given the medical practitioner an opportunity to make 
submissions about the matter, 

make an order described in subsection (6), otherwise it has to advise the 
Board to make an allegation to the State Administrative Tribunal or to take 
no further action. 

(6) The orders that a professional standards committee may make are -  

(a) that the Board reprimand the medical practitioner; 

(b) that the medical practitioner pay to the Board a fine of an amount 
not exceeding $5 000 specified in the order; 

(c) that the Board impose restrictions or conditions or both on the 
practice of medicine by the medical practitioner; or  

(d) a combination of the orders described in paragraphs (a) to (c). 

(6a) The Board has to act according to any advice that the professional standards 
committee gives the Board under subsection (5) and has to give effect to an 
order that the professional standards committee makes under subsection (6), 
and a fine that the professional standards committee imposes under 
subsection (6) is recoverable in a court of competent jurisdiction as a debt 
due to the Board.           ”. 

This will give the option to the medical practitioner to determine whether to have a matter dealt with by the State 
Administrative Tribunal rather than the professional standards committee.   

Mr M.F. BOARD:  I have some doubts about how this might apply and why.  The medical practitioner will have 
the option of having a matter dealt with by the State Administrative Tribunal.  The wording creates some 
confusion.  I understand that the board will send a matter to the professional standards committee.  Is it correct 
that the medical practitioner will be able to opt to have a matter dealt with by the State Administrative Tribunal 
rather than the professional standards committee?  

Mr J.A. McGinty:  That’s right.   

Mr M.F. BOARD:  Is the make-up of a professional standards committee not different from that of SAT by its 
nature and what it considers - that is, professional standards, as laid out earlier in response to another question?  I 
am not sure why that option is provided.  What is its purpose?   

Mr J.A. McGinty:  This will give the option to the medical practitioner who, for whatever reason, may not want 
to be dealt with by the professional standards committee of the Medical Board and may wish to go to the 
independent SAT, even on a minor matter.   
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Mr M.F. BOARD:  Will that option be given to other professionals?   

Mr J.A. McGinty:  Yes.   

Mr M.F. BOARD:  Will it be a consistent approach through all professional bodies?   

Mr J.A. McGinty:  Yes.  It is already there for other bodies; nurses and lawyers immediately spring to mind.  It 
will be the standard formulation of the right.  It will give a person the choice to be dealt with before the 
substantive disciplinary tribunal or dealt with summarily. 

Amendment put and passed.   
Mr J.A. McGINTY:  I move - 

 Page 324, line 25 - To insert before “and inserting” the words “where it first occurs”. 

Page 325, line 11 - To insert after “the Board” the words “or the professional standards committee”. 

Page 325, line 11 - to insert after “to make” the words “or advise the making of”. 

Page 326, line 15 - To insert before “or the State” the passage “, the professional standards committee,”. 

Page 326, line 20 - To delete “the allegation is made” and substitute “it does so”. 

Amendments put and passed.   

Clause, as amended, put and passed.   

Clauses 734 and 735 put and passed.   

New clause 736 - 
Mr J.A. McGINTY:  I move - 

Page 326, after line 31 - To insert the following new clause -   

736. Section 17A inserted 

After section 17 the following section is inserted -  

“ 

17A. Making false statement to the professional standards committee 
A person who wilfully makes a false statement to the professional 
standards committee in relation to a matter being dealt with by the 
committee under this Act commits an offence. 

Penalty:  Imprisonment for 3 years.                           ”. 

This provision is to make people tell the truth when they appear before the professional standards committee.  I 
do not think it will be too objectionable! 

New clause put and passed. 

Clause 736:  Section 21CA amended - 
Mr M.F. BOARD:  Will this also be a consistent approach across other professional standards committees, as 
required? 
Mr J.A. McGinty:  There are two things that are somewhat different with medical practitioners from the other 
professions.  One is a requirement that more than three people will sit and determine matters, and, ultimately, the 
other committees of the Medical Board will constitute the summary disciplinary function.  Otherwise, it is a 
standard arrangement applicable, generally speaking, to each of the disciplinary jurisdictions.   
Mr M.F. BOARD:  I fully support the Attorney General’s intention.  How will a person’s statement be 
determined to be false?   
Mr J.A. McGinty:  It will be prosecuted in a court.   
Mr M.F. BOARD:  It would have to be in a court.  Could a penalty be imposed? 
Mr J.A. McGinty:  Yes.  It’s the equivalent of perjury, although it is not exactly perjury.  It’s the making of a 
false statement.   

Mr M.F. BOARD:  Who would bring the charge?   

Mr J.A. McGinty:  The board will be the complainant, and I presume the Director of Public Prosecutions would 
prosecute on behalf of the State.   
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Clause put and passed.   

Clause 737:  Section 21CD amended - 
Mr J.A. McGINTY:  I move - 

Page 327, lines 11 to 15 - To delete the lines and substitute the following -  

 (a) by deleting “The Board shall cancel or suspend a certificate of approval given under 
section 21CA if the Board is satisfied that -” and inserting instead -  

  “ 
   Where it appears to the Board that a certificate of approval given under 

section 21CA should be cancelled or suspended because -  
           ”. 

This amendment relates to licensing of medical core services.  It reflects nothing of great import but is rather a 
tidying up exercise. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 738:  Section 21G amended - 
Mr J.A. McGINTY:  I move - 

Page 328, lines 6 to 10 - To delete the lines and substitute the following -  

 (i) investigations and inquiries undertaken by, or at the direction of, the Board; 

 (ii) matters that have been referred to the professional standards committee; and 

 (iii) matters that have been brought before the State Administrative Tribunal by the Board; 

This amendment reflects the changed disciplinary structure and requires a report to be made on matters that 
come before each element of the disciplinary structure. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 739:  Section 22 amended - 
Mr J.A. McGINTY:  I move - 

Page 328, lines 23 to 25 - To delete the lines and substitute the following -  

 (2) Section 22(3) is repealed and the following subsection is inserted instead - 

  “ 

  (3) All - 

   (a) fees paid under this Act or the rules; and 

   (b) fines imposed by the Board or the professional standards committee 
under this Act or the rules that are paid to or recovered by the 
Board, 

   shall be credited to the Board.                                            ” 

The purpose of this amendment is to ensure that revenue collected is credited to the board.  It places that issue 
beyond doubt.  It will become a standard provision. 

Amendment put and passed. 

Clause, as amended, put and passed. 

New clause 740 - 
Mr J.A. McGINTY:  I move - 

Page 328, after line 25 - To insert the following new clause -  

740. Section 22A inserted 
  After section 22 the following section is inserted —  

 “ 
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 22A. Constitution of State Administrative Tribunal under this Act 
 (1) For the purpose of exercising jurisdiction conferred by or under this 

Act, the State Administrative Tribunal is to be constituted by 4 
members being - 

  (a) one person who is a legally qualified member as defined in 
section 3(1) of the State Administrative Tribunal Act 2003; 

  (b) 2 persons who are medical practitioners with extensive or 
special experience as medical practitioners; and 

  (c) one person who is not a medical practitioner but is familiar 
with the interests of medical practitioners or has 
knowledge and experience enabling understanding of those 
interests. 

 (2) Despite subsection (1), if the President is satisfied that it is 
appropriate to do so in particular circumstances, the President can 
specify that the Tribunal is to be constituted by 4 members as 
referred to in subsection (1) and a fifth member who is to be a 
person of a kind referred to in subsection (1)(a) or (c). 

 (3) The member referred to in subsection (1)(a) is to be the presiding 
member. 

           ”. 

This clause amends section 22A of the Medical Act in relation to the constitution of the State Administrative 
Tribunal.  The composition of SAT when dealing with serious disciplinary matters affecting medical 
practitioners has already been discussed. 
Mr M.F. BOARD:  By way of clarification, this amendment follows some consultation with the Australian 
Medical Association, which agreed to this amendment.  Is that correct? 
Mr J.A. McGinty:  Yes. 
Mr M.F. BOARD:  Under what circumstances does the Attorney General envisage that the fifth member will be 
called upon by SAT, beyond expert advice, which I presume SAT could also call upon?  Is the Attorney General 
envisaging specialties that may require additional expertise; and, if so, why would that expertise need to be 
included in SAT rather than SAT calling for expert advice? 
Mr J.A. McGINTY:  The symmetry of having three or five people dealing with these matters to ensure there is a 
clear majority is what appealed to me initially.  The initial thinking was, in agreeing with the propositions being 
advanced by the medical profession, that we establish SAT as a five-member board.  The drafting reflected to a 
certain degree the financial impacts, because sitting fees were paid to members, and given the current significant 
number of disciplinary matters being dealt with by the Medical Board, if that were to continue it would have had 
a reasonable financial impact.  We were able to accommodate the two points of view; that is, to have at least two 
doctors on the board and at the same time not cause the cost to blow out too much by providing for four or five 
members in certain circumstances.  That was how it evolved.  We satisfied the different interests with that 
formulation.  To have an independent legal chairman, two doctors and two others seemed to be the right sort of 
balance.  Nonetheless, I would be content with four, provided the legally qualified person is the presiding 
member of SAT.  The idea of four was also recommended in the review of the Medical Act by Professor Bryant 
Stokes.  It just leaves open the option of four to be the norm, which satisfies the AMA and its desire to have 
more than one doctor involved, and five to achieve the symmetry that I referred to. 
New clause put and passed. 
Clause 740 put and passed. 

Clause 741:  Section 3 amended - 
Ms S.E. WALKER:  In relation to the Mental Health Act, is it a fact that members of the Mental Health Review 
Board felt that this legislation was fundamentally flawed; and, if so, in what way did they think it was flawed? 

Mr J.A. McGINTY:  I think the answer to the question is no.  It is true, however, that the President of the Mental 
Health Review Board is strongly of the view that the board is a specialist tribunal and should remain separate 
and not be incorporated into SAT.  He has also written to me complaining that the provisions are not workable.  
That is his view, and it is a view I disagree with. 
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Ms S.E. WALKER:  In what way did he think they were unworkable?  Did he have a meeting with the principal 
instructing officer to convey those views?  As a result, were any changes made? 

Mr J.A. McGINTY:  I am told that there was one meeting attended by a number of people, including Professor 
D’Arcy Holman, who is conducting a review of the Mental Health Act.  It was also attended by the President of 
the Mental Health Review Board.  The president conveyed the views I have mentioned.  They are not views that 
I share, but they were his views nonetheless.  He was very unhappy about the incorporation. 
Ms S.E. Walker:  Why did you think he was not happy?  
Mr J.A. McGINTY:  I do not know.   
Ms S.E. Walker:  Didn’t you ask him?   
Mr J.A. McGINTY:  I was not there. 
Ms S.E. Walker interjected.   
Mr J.A. McGINTY:  A discussion took place along the lines of what I have indicated.   
Ms S.E. Walker:  What was he concerned about?   

Mr J.A. McGINTY:  He was concerned about the workability of the new arrangements and he expressed a point 
of view about how they might work.  He has also corresponded with me generally about those sorts of matters.   
Ms S.E. WALKER:  I need to know why, as the Attorney General has said, senior people viewed this legislation 
as unworkable.  We are dealing with people who can experience a very serious curtailment of their personal 
liberty.  They can have electroconvulsive therapy and all sorts of things under this Bill.  I want to know in detail 
why he thought it was unworkable.  The citizens of Western Australia are entitled to know why.  The Attorney 
General said that the President of the Mental Health Review Board and other people thought this legislation was 
unworkable.  I am asking the Attorney General to tell me what was considered unworkable and why the 
Government did not accept that view.  I may agree with it; I do not know, but I would like to know why.   

Mr J.A. McGINTY:  A number of the matters he raised related to the compromising, as he saw it, of the position 
of the Chief Psychiatrist.  Those matters have now been accommodated by amendments that have been made to 
the Bill.  The issues that were raised have been resolved to my satisfaction.  Other issues he raised related to 
consultation and the uniqueness of the jurisdiction.  He also raised issues relating to the board processes and 
procedures and record keeping and was keen to ensure that they were not compromised.  That is as best I can 
relay to the member the views of the President of the Mental Health Review Board.   

Ms S.E. WALKER:  I have gone through the Bill and I have looked at a few of the clauses relating to the Chief 
Psychiatrist and what he must do.  What was accommodated in relation to the Chief Psychiatrist?  What was he 
concerned about?   

Mr J.A. McGinty:  You can see the amendments on page 30 of the Notice Paper.   

Mrs C.L. EDWARDES:  I wonder whether we can allow the member for Nedlands to continue her questioning.   

Ms S.E. WALKER:  What were the president and others worried about in relation to accommodating the Chief 
Psychiatrist and how was that resolved?   

Mr J.A. McGINTY:  In essence, the Chief Psychiatrist might be involved in a review of the process to admit an 
involuntary patient.  Those matters are addressed in the amendments set out on pages 30, 31 and 32 of the Notice 
Paper as they relate to the role of the Chief Psychiatrist.   

Ms S.E. WALKER:  Clause 741 deletes the definitions of board, Mental Health Review Board, president and 
registrar.  How was the board set up under the Mental Health Act, who comprised the board and who will 
comprise the board that will hear the variety of matters under the State Administrative Tribunal?   

Mr J.A. McGINTY:  Currently, there are 28 members of the Mental Health Review Board.  The amendments to 
part 6, division 1 of the Mental Health Act, which division currently provides for the establishment and 
administration of the Mental Health Review Board, provide that that function will be taken over by the State 
Administrative Tribunal.   

Ms S.E. WALKER:  Section 126 of the Mental Health Act states that members of the board should comprise a 
president and other members and the number of persons that the minister thinks fit, but is to include at least one 
psychiatrist, one legal practitioner and at least one person who is neither a medical practitioner nor a legal 
practitioner.  Who will review the matters that the Mental Health Review Board used to review and what 
qualifications will those people have?   

Mr J.A. McGINTY:  Section 129(5) will be amended by this legislation.  It provides -  

The 3 members specified are to include -  
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The wording in the first paragraph has been changed from a legal practitioner to a legally qualified member.  The 
subsection goes on to state -  

(b) a person who is a psychiatrist or, if subsection (6) allows it, a medical practitioner who is not a 
psychiatrist . . .  

That provision is unchanged.  The third paragraph, as it will be amended, includes a person who is neither a 
legally qualified member nor a medical practitioner.   

Ms S.E. Walker:  From which section is the Attorney General quoting?   

Mr J.A. McGINTY:  It is section 129 of the Mental Health Act as it will be amended by the legislation currently 
before the House.  In other words, it will not change.   

Ms S.E. Walker:  From where are you reading?   

Mr J.A. McGINTY:  I am looking at the Mental Health Act.   

Mrs C.L. EDWARDES:  Can we allow the member for Nedlands to continue her questioning?   

Ms S.E. WALKER:  From what is the Attorney General reading for him to say that it will not change?  
Obviously it will change and reference to these people will be repealed.  From what is the Attorney General 
reading for him to say that it will be the State Administrative Tribunal?   

Mr J.A. McGinty:  Page 334 of the Bill currently before us.   

Clause put and passed. 

Clause 742 put and passed.   

Clause 743:  Section 10 amended -   
Ms S.E. WALKER:  Proposed paragraph (cb) states - 

to ensure that any review required by this Act to be carried out in respect of a person by the State 
Administrative Tribunal is brought before the Tribunal at an appropriate time;  

Is that connected to section 139?   

The ACTING SPEAKER (Mr A.P. O’Gorman):  I point out to the member that the Attorney General has an 
amendment on the Notice Paper that seeks to remove proposed paragraphs (ca) and (cb).   

Ms S.E. WALKER:  Perhaps the Attorney General can explain those amendments.   

Mr J.A. McGINTY:  I move -  

Page 330, lines 9 to 14 - To delete the lines and substitute the following -  

(ca) to inquire into any complaint made to him or her concerning any matter to do with the 
administration of this Act; 

(cb) to inquire into any matter to do with the administration of this Act as directed by the 
Minister and report to the Minister on the results of the inquiry; 

This amendment is an example of what we were referring to a few minutes ago.  It relates to medications used in 
psychiatry and seeks to ensure that an appropriate system is in place to inquire into any complaint made to him 
or her concerning any matter to do with the administration of this Act and to inquire into any matter concerning 
the administration of this Act as directed by the minister and to report to the minister on the results of that 
inquiry.  

As I indicated, the amendment relates to the functions of the Chief Psychiatrist and removes the previous 
amendment, which required the Chief Psychiatrist to maintain a register of involuntary patient orders.  The 
proposed function was seen as potentially compromising the independence of the Chief Psychiatrist.  

Amendment put and passed.  

Clause, as amended, put and passed.  
Clause 744:  Part 2 Division 5 repealed - 
Ms S.E. WALKER:  This clause refers to the Registrar of the Mental Health Review Board and the staff of the 
board.  What will happen to them?  Are they currently employed?  Will they be retrenched?   
Mr J.A. McGinty:  I am unable to advise what will happen to the individuals who are currently occupying those 
offices, in the same way that I am unable to advise whether current board members will be employed by SAT.   
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Ms S.E. WALKER:  Those people are employed under the Public Sector Management Act 1994.  How many 
officers are on the board whom this legislation will affect?  Has any thought at all been given to what will 
happen to them as employees?   
Mr J.A. McGinty:  Not by me.  

Clause put and passed. 

Clause 745 put and negatived. 
New clause 745 - 
Mr J.A. McGINTY:  I move - 

Page 330, after line 27 - To insert the following new clause - 

745. Section 76 amended 
Section 76(6) is repealed. 

New clause put and passed.  
Clause 746:  Section 101 amended -  
Ms S.E. WALKER:  Section 101 of the Act contains prerequisites to psychosurgery.  I am not sure whether that 
is the old electric shock treatment.  The section in the Act reads - 

101. Prerequisites to psychosurgery 
(1) A person is not to perform psychosurgery on another person unless - 

(a) that other person has given informed consent to it; and 

(b) it has been approved by the Mental Health Review Board constituted as 
required by section 130. 

That will now involve SAT.  Is a different constitution of persons required when dealing with psychosurgery?  I 
see that subsection (5) refers to electroconvulsive therapy.  In that case the usual mental health review board 
procedures will apply.  

Mr J.A. McGINTY:  This maintains the role of the State Administrative Tribunal in replacing the Mental Health 
Review Board.  The composition of the board for this purpose is contained in clause 759 of the Bill, which 
amends section 130 of the Mental Health Act, which covers psychosurgery.  

Ms S.E. WALKER:  Section 130 - Constitution of a Board, psychosurgical matters - of the Mental Health Act 
has a different constitution from those under section 129 of the Mental Health Act - Constitution of Board, 
general functions.  Is that differentiated in the new Bill?   

Mr J.A. McGinty:  Yes; it is maintained.  There will be no change to the current arrangements.  

Ms S.E. WALKER:  It took a while for the Attorney General to advise where it is in the SAT repeal Bill.   

Clause put and passed. 

Clause 747 put and passed. 

Clause 748:  Section 103 amended - 
Ms S.E. WALKER:  This section covers performance of psychosurgery on a person and requires that the board 
must satisfy itself that the person has the capacity to give informed consent.  Could psychosurgery still be given 
to a person who could not consent?  Is that the only provision in this case?   

Mr J.A. McGINTY:  Nothing is changed in the Act other than the words “State Administrative Tribunal” being 
substituted for “the Board”.  The question posed by the member for Nedlands relates to certain procedures within 
mental health, which matters are being reviewed by Professor D’Arcy Holman.  Those procedures will be 
unaffected by this legislation.  Nevertheless, it will be of some interest to review the work being done by 
Professor Holman and his review team.  

Clause put and passed. 

Clause 749:  Section 106 amended - 
Mr J.A. McGINTY:  I move -  

Page 331, lines 23 and 24 - To delete the lines and substitute “Chief Psychiatrist”. 

Page 332, line 3 - To delete “State Administrative Tribunal” and substitute “Chief Psychiatrist”. 
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Page 332, after line 3 - To insert the following -  

 (b) by deleting “substitute its” and inserting instead -  

  “    substitute a    ”; 

Page 332, line 5 - To delete “Tribunal” and substitute “Chief Psychiatrist”. 

Page 332, after line 5 - To insert the following -  

 (d) by deleting paragraph (c) and inserting instead -  

“ (c) apply under section 142(1)(a) to the State Administrative Tribunal 
for review of whether the involuntary patient should continue to be 
an involuntary patient.    ”. 

Each of these amendments relates to the role of the chief psychiatrist and overcomes the problem to which I 
referred earlier. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 750:  Section 112 amended -  
Mr J.A. McGINTY:  I move -  

Page 332, lines 7 to 12 - To delete the lines and substitute the following - 

 (1) Section 112(2)(b) is repealed and the following paragraph is inserted instead -  

“ (b) apply for review under section 142(1)(a), (b), (c), (d) or (e), as the 
Chief Psychiatrist thinks fit.        ”. 

Again, this relates to the role of the chief psychiatrist and ensures that the treating psychiatrist brings matters 
before the State Administrative Tribunal for mandatory review.  

Ms S.E. WALKER:  This clause refers to section 112 of the Mental Health Act.  Under section 112, the chief 
psychiatrist can refer a matter.  Subclause (3) states -  

If the matter is so referred the Board may -  

(a) transfer responsibility for treating the person from the treating psychiatrist to another 
psychiatrist; or 

(b) exercise any of its other powers under this Act in respect of the person. 

It is not qualified.  I presume the Attorney General is putting “psychiatrist” in subsection (3); is that right? 

Mr J.A. McGinty:  I am sorry, which section is that? 

Ms S.E. WALKER:  Under section 112 of the Mental Health Act, when a person is dissatisfied, several things 
can happen.  Under subsection (2), the chief psychiatrist will be able to transfer responsibility for treating the 
person from the treating psychiatrist to another psychiatrist or refer the matter to the State Administrative 
Tribunal.  This is of concern.  If a person is dissatisfied with what is happening to him under this Act, how can 
he get to the State Administrative Tribunal rather than being referred to another psychiatrist?  This is important 
to me because I have a constituent who is going through this at the moment, and I would like to know.  If the 
Attorney puts himself in the position of a person who thinks he should not be under a community order, for 
instance, how would he get his dissatisfaction with a psychiatrist to the State Administrative Tribunal? 

Mr J.A. McGINTY:  Following the amendment of section 142 of the Mental Health Act, an application may be 
made in writing to the State Administrative Tribunal for the review of whether a person should continue to be an 
involuntary patient; whether a person should continue to be detained in an authorised hospital as an involuntary 
patient etc.  There is a range of other matters in that section.  Under this legislation, a person will be able to make 
an application to the State Administrative Tribunal for a review of the matter if he is dissatisfied.  The clause 
with which we are dealing at the moment relates to section 112(2)(b) of the Mental Health Act and deals only 
with the role of the chief psychiatrist. 

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 332, lines 13 to 15 - To delete the lines and substitute the following - 

(2) Section 112(3) is repealed. 
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Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 751:  Section 115 amended - 
Ms S.E. WALKER:  This refers to the duties of persons giving emergency treatment.  The person giving the 
treatment is to ensure that a record is made of the treatment.  Currently, that person is to send to the Mental 
Health Review Board a report of the giving of the treatment.  Will the Attorney General tell me whether his 
principal instructing officer or anyone associated with this legislation has inquired about the way in which the 
confidential records currently are kept at the Mental Health Review Board and how that will alter when 
confidential information such as this is sent to a tribunal? 

Mr J.A. McGINTY:  Nothing will change in that regard.  SAT is not a record-keeping body.  It will not keep or 
maintain these records.  The amendment to section 115 of the Mental Health Act deals with who is to receive the 
report on the giving of treatment, including the information that is required to be recorded by paragraph (a) of 
section 115 of the Mental Health Act.  That will be vested in the chief psychiatrist rather than in the Mental 
Health Review Board.  Given that it is intended that the Mental Health Review Board will cease to have effect, it 
was not appropriate to vest that function of the board in the State Administrative Tribunal; it was more 
appropriate to vest it in the person who has the responsibility for that information; namely, the chief psychiatrist. 

Ms S.E. Walker:  Where is that change made?  Is that in any of the amendments on the Notice Paper? 

Mr J.A. McGINTY:  This is clause 751 of the Bill, which deletes the words “Mental Health Review Board” and 
substitutes the words “Chief Psychiatrist”.  A similar function then is recorded in respect of the subsequent 
sections in the Mental Health Act. 

Clause put and passed.  

Clauses 752 to 757 put and passed. 

Clause 758:  Section 129 amended - 

Ms S.E. WALKER:  With reference to section 129 - Constitution of Board, general functions - and section 130 - 
Constitution of Board, psychosurgical matters - of the Mental Health Act, is the Attorney General able to advise 
how the delineation of those two functions and constitutions are maintained under this Bill? 

Mr J.A. McGINTY:  Under section 129 of the Mental Health Act what used to be the constitution of the board 
becomes the constitution of the State Administrative Tribunal.  It is unchanged other than a reference to the State 
Administrative Tribunal rather than the board.  It is to be constituted by three members, as expressed in section 
129(5).  The first is to be a legally qualified person; the second is to be a psychiatrist or, in some cases, a 
medically qualified practitioner who is not a psychiatrist; and the third member is to be a person who is neither 
legally qualified nor a medical practitioner.  That provides a balance in the tribunal.  When dealing with 
psychosurgical matters the board is to comprise five members.  That remains unchanged.  The five members are 
to include a person who is legally qualified - that is unchanged; a person who has experience and qualifications 
in neurosurgery - following consultations with the Minister for Health, the minister administering the SAT Act 
and the Royal Australasian College of Surgeons; two persons who are psychiatrists; and a person who is neither.  
The composition remains unchanged for the two sorts of matters for which SAT can be constituted; that is, 
psychosurgical and other matters.  There is no proposed change other than the consultation that precedes the 
appointment of persons with those various qualifications. 

Ms S.E. WALKER:  I refer to clause 759.  Does the current president of the tribunal have to be a person with 
qualifications and experience in neurosurgery?  The Attorney General said that the constitution remains the same 
under section 130 of the Mental Health Act as per clause 759 of this Bill.  Unless I am going blind I do not see in 
section 130 anything that refers to a person with experience and qualifications in neurosurgery being appointed 
to SAT after consultation with the minister.  Is it something new? 

Mr J.A. McGINTY:  I am advised that the current provision refers to a person who has qualifications and 
experience in neurosurgery.  All that is being changed is who is consulted in making the appointment.  I do not 
have with me an unmarked copy of the Mental Health Act.  I have been referring to a copy that is marked. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  That is the advice I was given.  I undertake to provide the member with information on that. 

Ms S.E. Walker:  I do not believe the provision was there before. 

Mr J.A. McGINTY:  Yes.  I give an undertaking. 
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I am now able to answer the question.  Thank you for making a copy of the Act available.  Section 127 of the 
Mental Health Act was repealed in an earlier amendment.  Section 127 made provision for persons who had 
experience in that area.  The section has been repealed and re-enacted in this later section. 

Ms S.E. Walker:  When was it repealed? 

Mr J.A. McGINTY:  As part of this Bill. 

Ms S.E. Walker:  Was that in the Notice Paper? 

Mr J.A. McGINTY:  No.  It was an earlier amendment. 

Ms S.E. Walker:  It is not in the Bill. 

Mr J.A. McGINTY:  Clause 757 of this Bill has done that.  As can be seen from section 128, a person with 
qualifications and experience in neurosurgery is required.  A list of names must be submitted to the minister by 
the Royal Australasian College of Surgeons.  It is a re-enactment of the earlier versions. 

Clause put and passed. 

Clause 759:  Section 130 amended - 
Mr J.A. McGINTY:  I move - 

Page 334, line 25 - To insert after “with the” the following -  

Minister administering the Health Act 1911 after that Minister has consulted with the 

This is an amendment to the Mental Health Act.  The amendment provides that the minister administering the 
Health Act, rather than the minister administering the SAT legislation, will consult with the Royal Australasian 
College of Surgeons over the appointment of a neurosurgeon to SAT to hear psychosurgery matters. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Debate interrupted, pursuant to standing orders.   
 


